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OPINION

Presendt b.f.ic rho Coun s Appethnb Aric
app€al of rhchnktupr.ycoln\ ord$dishissing{irh

agars Attenanr wctk FaGo B.nt. N A.

'fhc followi.g facruit backgbuod i5 dc vcd tarArty arom rhc $aknenr ottacs
as rccn.d by de Unir.d Skr.j Bankfrprcy prcthre panetofric Ninrh Cnsuir (,.BAp,)in
In reMw. ie i .432aR.3 t2(qhCn AApz i ) lo ) .  On usu j l ,2OOg,App.  an tsE ic
Mwaneidd Pauljnc Mwichab lited 3 votu,rary chiprer? pslnion ̂ rnar uoe,
App.llor h.ld four a.6unb ar Appeltec WeLh ftrgo A.,k, N A. {..wcth Fargo..l wnh ,n
3gtegarcb.t.nceof$17,07506. Appdhns. oriSrat schsduk B did nor l'n No ofdc
tou accounb, and App. as orje imt Sch.dul. C did .or . to im .. cx cmpr io. for any of

EIJC MwANC/ and tAULI^ €
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rhe rurds on dcpoiir i! dreaccounrs Appejtans hied We s FaI8o a
fo' rwo dcbrs roratine $52,000

lvhon w.tls Farso lcam0d of Appethdb banloprcy filing, Vetrs Fa'8rplac.d
a aenpoery adninhr.tive plcdge, on a tour df,4ppejtanls accounN. welh ra4o
plac.d tnc hold dn rhc accounb puuu ro an inrcnal sand drd ll'oced!re. Wel h Faryo
exprcslydsclsined $ar nptacedlhe hotdon rhca..ou,s ro pmrect aoy scrofrighs k
my hivc asan onsccu.cd crcdib.

Anerthcingrhc hotd on Aplcltanb, z.counr, welts F.€o selr a t.(er dared
Au8ud 6,2009, b dc chaprer ? rrunee rcqudjnS in$tucrions ss !o *hom wetk Fdso
sioulddisriburclhs a(ounr lilnds t!drctc{srorhsrtosee.wcusFaBoser.d6arupon

rhcfiling ofrhc bankaprcypctnion, rhc a.coud fuds bccsnc popdyotrhc.nale and
rhusrerepayoble only ro rhc rtone wclts FaEo infoncd rL.
@$o(har welh Fargo would raidan a hotd on rh. funds unll ir receivcd dtario! fftm
rhehllleercAardinefietundsdisposirio'orunritOdober12,2009,whjchwasihiny-d,.

doys ano $e scheduled fiN mceritrsoicrodnos.

Th!! sam. ddci wetk Frr8o scn ctre^ ro Appello$,counsetadvkingriar thc
aocounc no lon8sr weresvsilr6tc ro Appcth,b becadsc rhe funds wer pmpenyofrhe

e$arc dd lhat wclk Fa4o hid ir obtigarion ro pE$de ejare prcp.dy4d ro follow rhe

rtosret dncdions wirh rcspcr ro cndc prcpeny. Ine JencB sur.d Wcls Fa4o had

rcquered Instod'on flom rhelrukc lnd suggc$ed Appc[rnb porcnrialymltd expedik

mdt4 by co.rachg rhc rosec

On  ugN l1,200t,App.thnb filcd an amended Schedulc B in which ftey
ilcludod alllourac.ouncatwctk tar8o App.llanb ako ntcd dn anc!,lcd Schedute C tn

"nich 
rhcy clajhcd a! exchprion jn sev.niy ave pcrccn! ofrhe valuo dfcach oflhc \ye s

Fagoaccdutrrs, rclyrngdn Nevada kv&d Slarurca $ 2t 090(t){g). wtuch fiovidA ar
eicnpron rbrscvcnq-fivc perccnr otrhc dcbrar.s d6po$bre caminss. Neirh*rhchn.e
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nor any orhe pany, includinS werls Foi8o, cvs obj(.d ro ̂ ppellanb claimed

eiemp onsinrheaccounr. on AuSusr 18,2009,Appcllarb counscl conhctcd wells

Flrso rorcqE$ rha( lhc hold bc Iincdbccausc Appcllanrs claimcd 3! cxcmption jn3

ponionofrhclunds wclls f?rgo (lused absent rhe ms.. s aSrcmcnl

On  uaun 27,2009,  pp.ll.nb fi|.d. morion inrhcbanktuprcyddun slck'ng

wcrons pnFuanr ro I I U.S.C ! 36U (k) .eaii( Wslk FdSo bascd upon W.lls Filgot

alhg.d inrenrionll nolarion oldcauomaic slayprcvisions in SS l6?GXl) and GX6).

Thc bankdptcycoundcnied lhr Dobon, concluding rhaterempr prcpeny nsvcr beom6

propeny of th. banlsprcy .$are, .dd W.lls Iargo rh$ co uld nor hevc v iof ied rh b $ay

beusarh.suyappliaorlyrcprcpcnyolrhccna@ Thcblnkruprcr.ounalso@trcluded

lhar wclls Farao did nor violarerhe sray bccause I rook norchdn ro collccr, a*s,or

rc.ovq a prcpciirion claim ! had a$id Appe La'6

 pp€ll.n$ rppealcd ro rhc BAP and lh. BAP reve6ed. l!ls!!4!g| 412 B R.

er316. Fnsr,l]rc BAP (jected Welh F rgo\ a4unenr rhar Wclh Fcrgo sadmrishlivc

hold policy is aufiorized by ihe Supretoe Cou.t: decision in cnizens Bant ol Madknd v.

5lg4p! J 16 U S l6 (199J) 412 B R..r 319 Sccdnd, the AAP.onclldcd Ihar popcnt

r.mlirsptopsnyoftheesdeev.n ilthe debbrclains an.xcmption.ndcven ifno oie

objecrs ro rho excmpiion !1ar821. Howcvcr, rhc BAP concllded rhal a deblor who

claimsai cxmpnon h$ an Inch@rc inbresr iD rhc propeny. !L Thc BAP rh{s Ejdrcd

Ihe bdlnprcy coun ! .onclueon thar wclls Fmgo could.ol violde Ibc.trroharic iiy

snh dperro rh.cxempr tuds. !L

Ncxr, rhs BAP rcjcctd Wclls F rgo\ atgumcrr IiaI byplacinga hold on dc

fLndssd aqu(n'ng Inrrurrons lrcm rhe rrurce. we'l fa4ocompl'id*r$rsobhgltion

ro tun dEr tspcny of{hc csbrc ro lne ra$cc. ld .r3zl-22. ThcRAPakorcjNrcd

Wclh ftrgo sa8umerl $sr becaosc rhe accounb bdoiScd ro fic rtu$ce, Appelbnbcould

norconpclwclls Faryo ro rum ovdrhe ftrnds ro  ppcllarc. !Ler322 Onihkpoirlftc
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r) c tu.lu'. ro rctum p,oo.nr ofrhc skr. srh { o}tcoa{ of$c
balknn(! hr vo'inoi olDorh h.d omd.- jat and-or lhc rlma! cr
Eq{ncm.nh o  l "e  B  '1 r top l - }  CodL ro ' rh jELon,$cbehc,c . rk
imh.lnr hhfl!fl Wdll. Fdgo. ne,ond porly othotd'ns dc, rodnl' !ndsLnu lRq-c  rcdb/ r l .huree 'on l& .e .hcmtr . lh r1 . . \ .b :en in
r.ch1'colcomi'hlnft;nh a raTO), rn a*e \h(h *c-do nur decd"

tLar 322 {inbnal cftrion srdquorlriod nsrts.hnkd)'1he BAP re6ondrh.r beaNe

rnyindiyidual hamcd byi willful violarion of rhe,urom!i. s&y hay.o6vsacrual

damdges, and becausc App.Lla.s hrd an rlchoalc inrcrca in pbpeny of rhc esralc,

Appellants had $anding ro pu6u. iancr ioN lor a $ay viola.i... !1ar 322.?l

r"cxl, rh. BAP concludcd thar wolh F.ao exercisfd conrol ove! enare prop.ny

b<aDsc ir'thoscro hold rh. fuDd: until a demard sls made tor p.Fcnr rhar ir do.e

dc.med a!'propriarc. ld S2l-24. Accord'i8 ro rhc BAP, App.llansdid.orneed ro
''sek a detemilarion fron rhc bankoprcy coun rha(h.y wse eligibt. for rhc prdrccrion of

rhcaurdnaric s1!),, rhll Ihc rtuscc h.d abrnddred theaccounr tunds ro rhefr. or !h.r rhen

daimor.xooptioninaponionofficaccoun'lundsrsvalid. llldrS24 ThcBAP

.odcluded rhar Wclls FdCo\ policy inpropsl), and inconravcnrion ofconrolting tcgal

suftonrypiaccd Ihe burden on Appellatrs roobr.in rhe retuh oa prcpeny oa lhe 6brc in

which $.yclained an exemprion. Thr BAP$d.d the lollosing
''Iljf p.sonsvhocouldmrkonosubsmrirl vececlainroa'.o'r4 ,/irhoc cn{ o ftrd.lve,,
omfelrh. debror orhn mrce rd b'l^g su r rs r piercquisnr ro
FtuDDA rhe Droocnt. rhc Do$$ ofr banltuor\ coFrnd n5
omce^lo "JlFd h; (: ; ro, rhc br'cf, or iro..o "outd b. € l)

T f .  mDxro fwdhr lpo  snd.ona loo l . ( ,  i s ro rumoni r ,
herd  rh r  b , le i iebdwech '  lh r :o r  dd ,s  l " ; l l d ivdv  .  Rds  A:d
d q f  d l r h e p d h . ) . e v . r y D l d r  . { ; . p r r ! . l l i L s S o  i } s 4 h r r K

Id. ar 324 {s!gj!a l! rc pel Mlspn l,rd 93F ld  l |4? ,  n5r  {9 rhCt r .  1996) ) .  F i ,a l ry , rhc

. dehmindion ofwhede! welh FaleoBAP rcmsndcd 'oLh.blnltop'c: couf, fo'



case rr-01022 bafr oocl0o Entered 04/09/1211135:36 paaesofls

willtullyvioldcdrhcsbt,.ndirso.sha!,ifany,danages|oaward ppethnh.,&.ars24

25.

upon tomand, Appellanb liicd !' adve6a'j/ cla$ lcrion againswcls ta4o
(ER l.) Theb.nknrrcycoun granred wdh faigo\ moria' rodismiss, qih leavc ro
am.nd. (!R 7,24,45-43.)  ppcnana tilcd an am.nded advc*aryctas adion complajil

.llcging lvel5 ra'3o violared rhe auromlric $ryi' I I U S.C. I j62(d)(3), *hich We g

Fa!3o as.jn Doved to dnni$. (ER 49-59, l0?-t2 | ) This ribe, rhe brnknprcy.oun

dini!$d rhe adveuory acrion wnh pc.judicc lER t96-206,207.t41

Ite ba0koprcy coun co'ctuded ihar App.ttanb had !o sllnding ro puBue dy

alleg.d say violarion *irh Gpec{ ro rhc rccou fundsb.cnuseontyrhebseebas

dandrlc to prorcd arare propc.y (ER l97l The blol4ptcy coun ludher conctuded rhal

Appsllantscould nor 3llegc an injury rd aiy 'nchodc righb rhcyhad i! rhc accounr tunds

beaus Appella.t had no bast ro demand poso$jon ofrh.4coulr funds ftom \r/etts

lorgo ab$d thc nr.c\ agEcmcn!or ipp6v.l unlc$ znd lnritrhc funds revc$ld i'

r\ppclians.(ERl93-99.)BecauscAppcllanbdidnorsdekacoudordcrconfituj.grhe

fuds revc$.d nor mdvcd 6compclfi. h$c o abandon rhc funds in the a{ounts, rhc

funds roaircd pmpedy ol rhe csare o which AtpclJans hrd no nghr ro po$e$ sup.rior

ro rhar of rhe lndec. (ER 212 ) ln shon, bsdruse AppeJbnts had no rislt ro poscs rhe

accounr funds, Appcllans co0ld nor allcgea njuycausd by Wells Fdrgo\ r€lulalio

rcleaserhe funds ro Alpella'h (ER2t2-l.r)Thcbdnktopkycoudlher.ioredismrcsDd

rheadlcnarycompl.inr *irh paj!di@. (ER zl4.)

App.llalc !o*app.al. ,{ppcllanrs comend ihe bankoprcy 6un crcd b.BUs. ir

Irikd ro rckno*1en8d rhar welrs Fa€ok conducr violare.i borh ihc M.ve. provision.

Ilvhl.lhcpre$il!pp.]tr€speidi
etrcriors. (ne4ucn for Judnid Nodc (Do. rrt)  ppdlaft have spplstsd $ar d4isioi
(Rcspdrs roR.qus' forrnd,ci3r Ndrhc(Doc 6) )



$hich rb. lrunee may cnforcc. ?nd rhc auroeiri. say. which Arpe anls sry enforc..
Appdlants conrcnd th{ *hilc rhe iBnee hos Brear.r righ6 rhan Appc arB roomp€twols

FfiED ro 1um over $e tunds, Appc on$ have grca($ rhan, or ar trd eqmt nstu 6. de
tr!$ce to pu6uo Welh rrrgo for violaring rhe auroDdtc $ay. Appelan6 ltsconeddlh.

bantapby coun\ decisior is.ontary10 conroling t.gataurhorjtyrvhichptacs rhc

burds on rhird pdny po$e$oa rd rtrn ovcr tropcay b rhc esalci no

debrorro puNuc rhose3$c$ Alrcmarvdly, Appcllsi6 areu.lharcven itihe rR$.e\

righrs rrc supciidr, Appellus havc naDdin8ro a$cn rhc rnjncc s righ6. I,jorclvcr,

Appellanb 6son tllt ova il lhc bmknprcy co!n\ deision is corcc. al thc our$1 df ric

banttuptcy, once lhiny da)^ p6scd aton fte fis! ne.rtDs oi clednoB and io objedioN ro

rheexemprioDs were filcd, rhe runds rsvsned In Appcltanrs rnd rh.], nor rh toje,

rberefoEhadrhc4h(oposssrhctunds Fi'a]ly.Appc a.6.oircndrhdevditrhcy

cannor pu6ue a claim udde'0 r62(k), rhcy may prcuc damaacs under u.s c. g los(.).
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w.lk F&go 'sponds thd bA &\e ^pp(jlarB had J o 1gl-r ro p6scs dre rurds,

i  k  k . rh i cdco . ro lo t rh (A r r .p -opcn )  rnd  \ppe , ' - 1sh rd rc r ' gh  opNe(k .

tundr. welh Fargocorr.nds rhar 'fir hadcomDticd rvnh Appe .nrs dcmnd' n woutd

have violated its obliaaror ro rum ovdallesarc pr.p.ny rd rhe rruiee. wetk F*8o

tunh.r comcnds rhar rvhilsa p,nysomerimcs mrypu*uc aDorherpany\ rishb, i! rhc

rhey sufcrcd no inja'f from Wcils Fargo\ hold on rhc tirnds Wctkfaigoargucsrhd

wh*c a debbr daosan cxchprion in r panrcutar dolt.r.frou ftescruata$er rcmains

popen), otrhe etarc and.hs C.bror hasorly a guaiinrcs otpr)mcnr in rhc dottarrmounr

ofrh.claime,l*e.rprion. welk Fago coi@nds rhir k panicularty rhe casc sh.re rhu

cxcmplon rclarcs roa deplsir accoudr d 3 bmk bccausc a bank leounr h nor a buiblc

Nr, its lh. bsni! psnn. ro pay de pall) lullDrized ro rc.eive rhc bclcti! ot rho

pro(ire. Ac@rding ro wells Fargo, bccaus. Appelldt did no lkc dy rcrion ro Eer
cirher rhc .tuecc or rhe bDleprcy cou( ro order rhe funds bc disribured b App.th.6. rh.
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ban*tupt y conrei, rhe d.bror do6 nor h.ve $anding

rruree. ,Aitcoativeln Wclls Fargo a€trs ir coaplicd

did not violae rh.auromalic ir' 6 a manerofla*.

N- STANDAR' OF RlVI|jW

ro bring clains bclongilg b de

*it! rh. tumoverpovisions and rhus

'IncCoun revicws dc noyo the Bankto !yCo!n\.onclusiotuof1iN,
''inchdin8 is inrerpreralion o t Ihc A a dknp(cl Codc. ln rc Rains, 423 f.3d 393,900(91h

Cn.2005) Tl'e Coun rcries dc novo wherhg!complainr fails b *arc a d0im.

M{nzck y Sr. PaulFirc & Meine lns. Co.,5lt F 3d 1025, l0l0 (9!h Ct.2003).

\vhlrher prop.ny is popedyolrh! cn.k ha queiio!oflrw rhe Coun reviess de no$.

lvbiE v BrcM on re whnc),389 B R 691,6eg (9'h Cn. aaP2008) Tllc Coun al$

rcviews dc novo wherh{ rhc autonaoc shy has been vDlarcd ln'opcl MsionLrd.,98

FSdar 1150. Ths Coun mayaffm rhcblntDptvcount dccfion "on any Eound fanly

supponedbytne .ccord .  l .EWamn,563f i . ld  l l J l .  I I l6 (9 rhCt  2009)

Thk coun is nor bou.d by lhe BAPI decision. l!ll!l$43g 616 F,ld 100 | ,

l0O5(9rhC; 2010), HoRcv.r, rhc BAI\ d.cision ..nsrnub pssu.sivcaurhoriryeiyci

ns sprcirl .xpenisc in brnlaprcy isues aid ro t6moF trh,fomny of b.nktuprcy l.*

rhrdwhod rhe N:nrh Circuir. !Ld 1005 i l

r , DISCUSSION

l.consideringa hdrionro dismiss, .ll vcl!pleadcd allegadols of natnd facl

4.hk.nar h. and coniru.d in a rtht mo$ hvonble to thc no.-movins pady. li4ls

S!g4|!!-!&-y.!4944.Sj9- j$- 135 F jd a53,66l (qh Cn 1993) Howevei

rhc Coun do6 lor recc$tily:strm. rh. truth oflc3sl{nclulons Derelybe.ausc th.y !c

.ssr in $c fo@offaclualall*arions in rhstlaidriffs @mpkinr. &gClceiv.Culr

@ ta  
"  

ta  " . -  /q .<r l ' l rh . r . .o04r  nere  .  J .nongP 'curp t ion

asrisr disnissin8 m action fo. tiilurc ro 5ut 3 claim. Ilcro v. clock Iru.- r49 F rd ll9l,

1200(qhCn.2003) A pldintlTmui m*c suflicicn{ f.crull aLlcgariols roes(ablnha
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Updn firin8 aor bankopr.t, rhe dcbror imfrediarclyabr.ins rheporectionofan

ou rohlric say pu6ua IoI162(a). se.rion 162(a)\ auronaric stay is aincd d pGBinE

Urcnarusquo'byprccludin€andnullifyingpon-pdnionrcrions,ludicialornonjudicnt,in

nor bankn pry fo6 ogaind rhe dcbb I or s lledrng rhc n ropcny o I rhe 6rare. &j!

pl.usiblccnitled.nr ro r.rief. Bcllarl.cop.v,Tvombtv,550us.5t4.556(2007)

Such.llcgalions ous rnoudr ro morc rhan tabcls and conctusions. [dr] d fomurlic

reclalionorrhcelenenaofacauseofadl0tr !Ler555.

Th. filine of a brnkrutlcy pdirion crcares an c$rc, and tic banktupry hsr.e is

*4'cd ro roNhd arl orlhe esaret rropeny lbr lhc csore s benetn. I t U.S c. S0 t4t(!),

70.4 Ptupsny of rhe6ankaprcycsbrcincludes "rt! lc8at or.qunabtcinrcils6 otrh! dcbro!

in prcpcnr .s of (he connelcmed of rhs s$." !!Lg54t(,XI) Thc mse becones thc

r.p6cnra.vc.frh.osrate,30drhe dcbror has in obiigdion ro suncndcr allpbFr.), ro rhe

'B$cc. !! SS 323,521(a){.1)

Chueachr -oGrPrcd !c r - In . . ,23F.3d241,243(9$Cn. t991) (qu . rd ionon i [ed) . , .The

s|?y pBrc.rs lhc dcbror by rllowiry ir bEarhing sDacc ond also prorecb c.ediros as a cl.$

rrcm ihe po$ibility rhar one credird wirl obein paymcd on ns ctaift ro rhe d*jmenr of

alro!hc6." u(quora'ionomi(ed). For.xampl., $ 362(a)(l) inposcs{ auroMric iay on
''any acr io obbin po$e$jon ol Dspsdy of the csbrc or ol plopeny fiom rh. csbr. o! o

cxcrcne contol ov$ propcny of rhc en.G. luBu?nr ro s r62(k), !n individla! injured

btiny willlulviolalion olanry providcd byrhis sc onrhallrocokr idualdamagen

mcludinS..sband anoneys fc.s, and. in appropritu cncufr$anccsj may recovc. punitivc

In addilion rd rhe br.dhinS sprcc providcd bylhc aurohadc n.yDrovision, rhc

hi..t effon .r C h.ing poDdy utrhe *krc N aided by rhe tunovcrprovisions in

! 5.1?. Specifically as rcl.vanr ro rhx sse, E 5a2O) provd( rha. ancnrnyrharos(a

'lcbr rhar js pbtent ot rhc csr3lc and rhd is m(urod, payablc on dcm.id, or pa)hble ot
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ordci sharl par such deb ro, or on rhe order ol lhe trusree, *cepr to lhe .xr. lnar .uch

dcbr may bc of|set undei secrio.5Sl oilhis dleasainstz cldio 4linsl rhedcbtor"

Aliho!8h lhe deb@r n rcqurEd ro Nm ove. all propeny b rhe ldeq rhc 'lcbror

n.y.l.iBsomo.darc popdy as cr.npr fbm distibulion Io crcdirors. I I U.S C. q 522.

To da so. rhe d3bbr mui file a risr ofprcp.dy rhd thc debbr cl3ms n *empr. !L

95r2(l) Crcdnos ald $e rrunce hus object !o any cllimed *cmprio! wirhi. rtuny 'rals

ofrhq fi61medin8ofcrcdiroB. OrheNiso, rhc pmperiyclrimed ro be ex.mpr "is exerpt,'

even,r$c dcbro! had no coiolablc basis fo. clirmrng rhc cremprion orrhe claihsd

cxcmpnon exceeds whar the rcleva d prcvsor pem !s. Fed. R. Bonkr. P. 40olj s.. ako I t

U.S.c. S 5?z(l); &!y3!l-&gill1. lr0 s. ct. 2652, 26t3 (2010)j Tavl6 v. rr*land &

Ktplz, tol U.S. 613, fi 3-,1,1 (19921.

The e$ar does nor rcliiauish propcnyunrili is idninistc.cd ir rbcbanknpry

prccredog, rhe bantaptcy oa$ is dosed, or rhc sbk a$ndols Ihe pEpeny lnder ll

U.s.c.1554. In ic Cebhrn, 621 Ir ld r 206. 1212 (9rI cn. 2010); bq!!q!d\ t l6 F.ld

301,315 (trh Cir.2m3) ("lPlbpcny rhar k onrirled b bc axcmprcd is inilirllyrtgldedrs

.sare propodyulal n hcl.imed.nddisributd s cxemp!. (quor.rion omjtcd)).

Hovevdr, rhe sbrure do.s nor manbi8uoudy scr fonh lhcn cr.np! Dropcny pa$s our of

$..nare and bscomsthc debror's:cpriare p'op.ny. Therc mcscvsalp.sibilni.s,

itrcludiry upln rhe nlingofrh!chim forexcmprion, upon rhe pr$.ge of ftiny d.ys a1}*

$c frs m.crinAofcrcdjroB ilno objccrion b filc!, uto! rcsoluuo! ofanyobjecrion iforc

h filcd, upon the ttusce\ aba oMe .fFopenyund6 $ 554. upon counord.rrharrhc

cl med plop€ny is rhcdebtoas prcpc(y, upon dischl8e, or upon rhc cl6iD8 olrh.

Ille Couf, rcj4rs rhc propoerion rh.! a debror's here ciaimorrn *enpud

'moyesrh*propenyfrom!h.6bE uid.r9522(l),lncdcbrorrirealisrofp'opdyrh.

dcbror"ohinsscxenpl, x'd 1trlDh$apdnyininrc'e$oblcch,thcpoplnyclrihcd4
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qenpr on slch list h exespr " Conscqu.nrly, rhe d.blo' onty claimJ an ex.mprion and
orhe inrcftncd panica rrc giv.n an opponuniry ro oblccr Thh is dlcd.d j! f.dflrtRule

ofBinktuprcyPoce,lurcaool(b)(l),whichpovidesrharaninr.E edpanymurlitean

i objcdion widin $iny diys afrq rhc ii.sr mech.s of crcdnos or rbiny da]s aie! drc dcbror
fi 16 a! amen ded I isr of olaimcd .rempl ions, $hi. h.vd s lar.r. Ifrn inlercsrcd pany

objecG, rhc ban}flplcy coun ,lhrtt dercmine rhe issucs prcsenrcd by rhc ouecrions Fd
R.Bank.P.4003{c)  Howcvcr , i rnooncob jeb ,ondn!522( t )d rcp6pdy. is *c6pr "

aas.d oi rhk rarubry lseuage.nd Ruh 4003, rhc Coun corctud.s rhar if.o oie rim.ty
objccb to i debior! olaimcd cremprio., rhcn rhe propeny is cxenpr fbm prpony or ft.

6&ic and pr$€ to fie dcbror upon .rpimrion of rhe im. ro object

Thk .onsr!.rion prev€nr contusion and porcnliat unwranred liabrlity oD &e
panolrhirdpaftyposc$o^ofenaGpropen],. A rhnd prny p*?$or ot 610r. popeny
pould facc $c Bltenoblcporirion ofdeciding eh.rher (t) rocompty wirh rhe rumoyer

obliSarions in s 542 8nd faepolontiaitiabitilyrd lhcdebbrclaininc a. excmprid ifir

Msolr d. pdp.nt r cxcnpr, or (2) acccdc ro rhc debrots dcn.dds roconrolrhe

prop.ny and face lirbilirr ro rhc rtosee for volaring irs rumoverobti8artor ifanyobjccrion

lorheclaimen.xemption is upheld Odccrhe debrots nghIo rhc exemprion iscsabtished,

this lension berweer pornrirl cohpding d.jns ro oMe6hip io ion8crerisrs.

Howevei, whcr rh. earurc pcmi.ring$c d.bror ro claim ! p.ni.dtdexemprion

doos nor.llow rhedcbrorro exlmpr rh. enure prcpcny inrcrei, bur in$cadp.mils

cx.mption of!n in{crei in rhe popcny up ro.padrcurr dottarcmounr,..whar is Enovcd

iromthe6orctsan indcn in rhc fopenl lqurl ro rhe vaiu. ofrhe exemprion ctained ar

filin8. blg.l]S!b!, 62 | F.3d ar 1210, ln such c6es, rhc und$tins a$cr rmid!

Dlopenyof rhe.st t€, andrhc enar. do.s nor relinquhh rhcpropcny unril ir hadmi.isrerd

in thc bdknprcy, rh c hncs rbandoni I hc p6pcdy, or rhc banteprcy case B . tosed. l!. .r

l2 l0 .12r2 ischwlb ,  l l0S c r  a r2667(  whcrcadcb lorhre ld i rocx .mprnorh ingmorc



Ihrn a iircrBr wonh a sr.cified do ai amounr in.n rs.r rhar h nor 6ubjer ro a!
uniinitedorin kind ercmption un,l*lhc cddc kndl an inrcrejed padydocsnorobjcc.
to rh. clajmed inrrc$ by (he rim hc Rute4OO3 pdiod *pngs, huc r
wri rhe es*re pursudnr b s t41, ald rhcdcbrorsil bc guiranred a pa)dcnr i. ihe do ar
amod ofihs cx.npnon. )

Case11.01022bah Doc100 E ered 04/09/ i2  i1 :35:36 p.o6 lJof ls

Hcrc, cvcn a$uming Appc mr hrd an inchoare ngh o rhe accounr funds as rh.
BAPheld, Appcllats ennol ?ttege aphusibte jnjury irom wcllsFargo! hotd.n 6e fulds
bd*eetr rhe ddc Appcllanb fibd lbc amhdcd Schcdute C dnd dtny da'3 to|lding rhc
ti6tnlcrineolcrcdnoN Appethntshadnonghrropdsssrhcfunds,aslhetundsserc

properiy ot rh. cndc durin8 rhis pdiod and rhus strblecr ro rh. ddcc s sok control
BeaG.Appellants h.d no righlo pdse$$. tunds.  ppeltanb cdutd no! be injund by
Welk Fdgot Etusat ro tun lnc ftnds ov.! ro AppeLtanrs Morcover,  ppcjlanb h,vc no
srrndiqro pursue rhe h$@ s runovq dghr und( $ 542 dudog this, or any ddEr, penod

ofiincbc@usethc bmktupry cod. cndows rho ba npEy ltojcc wirh tie.kctusivc
nghbsuconhchalfof.hccskr.. Esecofspinosv OncSanBcmardinoCnF Suqior
c r .CaseNuhb. r .dSPR022 l l .44 l t . ld l l72 ,  76(9rhCi !2006) ;secatso t icE isen_

l l  F ld  1 .447, I45 l  n2  (g rh  C i r  1994)

AppcrtanGah.cannorftrcaplauribteo ltcme roretiefurds USC

I 162(r) ror r violatjor ofS 362(.){r) aiq.hirrydlys rolowins rhs fid oedins ol
cB 06 becauscd rhd poinl rhe prcp.dy Appclla'b cjrimcd rs cxempr pa$.d outofrhe

6hrc a.d became Appcllrn6 s.polarc propcdy. Selon 362(k)providcs a suse ofacrion

lor.n individusl injur.d bya wilifutviotarion oiric aoromdic nay. and de auronaric sby
in $ 362G)F)appljesonlyrop'dpenlofrhccnarc B{eusc rhe cxnpl prop.ny rcv,ned
'n Appcl lalrs, it !o lon8e Ras pDpeny of rh. eshre su bj ccr ro rhc .uron{i. $.r. Se

u.s.c.0364c)j in rc Kreos 43 8.R. 535, 587,83 (Bank. D. Ncr re35)(hordins
rcposdsioi of. tru.k did nor yiolarc lhc auromlric nay b.cause rhc rto.k q6 no loo8cr
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rhcEfoio ftv.ncd ir rhe dcbroB)

,.\hlougn Wells Far8o colrcnds rhr bank accounr rcmainod in rh€ esrarc and

App.llar6 h.d ! cl.in only to an inrelc$ in rhc accouD6, rhe cold d isagrcs. &!g! aid

Gcbh.n nnltrzed ex€mprions which, by $cn pkii rcms,.llowcd rh. dr6tor ro ctaibonty

D intdsa tnpDpqry. Schwab, 130S.Cr.ar2657,2662-63(debrorclrjm.nai

ex.mpt'on uider $ 522(d)(6) fof an "asslcsft inrcEsr, nor rocxcccd acdiindollar

amounr in vllucofbu.ines.quipFqni):c9!!c4 621 f.3d:{ I203, I2l0 (one dehror

claimcd rhE exedprion pD6uanr roar Anzona jerure alloqinS a hon.sead ex.mprion for
''Illhe p*en\ ntcrct in relFopcrry"nor ro excced tt00,000and rhc olherclaifreda

similar exlmp'ion urds $ 522(dX I ) ror "lrlhc debrofs lssresate in!.ar, not ro crceed

Isr6,e00j rn vrlue, in rea|rropcny ).

ln @nnsr, ApDcllonb hetu d.imedan cremptnD under Ncvads Revised

Sbrutes $ 2l,090,r Nhich providcs

Tne follop'rsp'op.O T c:cnor fJor er.(u1on, erlqrr. orh6,\^
lpccilically pro\ ided in rhi5 sedion or rcqurEd by fcdsalla*.

€) For {ny wod.w|*,75 pm.ir or'he dtrporblc
e.min8s orajudgm.nrdcb'ordurine rhd seel, or t0

6(aj(l) ordre rcderr ra'iLr$r SrmLrard5 ^iiof rer8.
29USC q206G)( l ) ,and ine f f rdar rher im. rhe
omings ah pryibrc vhich.ler sgr4hr

il) Disrcsblc c-omitrFJ 'nsns rhd pan

kmiin'ns,{$ rhc acdicroi rDh rhos
dminFsorsr omomF rq!iEd by r:* to

, s.c'ion 5r2(b) "providcs riny!r,.odivc. ford.rinne?rcmpr ptup?ny: (t) 6c i.d.nt
ts corr,inLd in,rb*dion (d); (?) lhe

modtficd by sbre |rq orlr) thc |{r or.rmpriois A d.fin n by6c Srarc wirhod rcrslde ro rh!
ftd.61li$" rn f BEcn. r23 BR 35?,159(9rh Cn BAp l99r).
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(?) Emin8i nems compmsa'ion_p,id
or payabk lo_ pa.oDdl s.^ .c.\ pc' fomcd
bya idsm(nr dcbtor in dc rcru ar couhc
ofbuLn. . ilcludiS, 

".irhol' 
limikriol,

comp c nsa.on desllatd .s mconci

bon-rs Ihc (m ridude! .ompcnshon
€cilcdbyaJudem. deburhal k in!h.
@$cs,on vf rhL i!dPm.tr' d.bror,
.oaDhsalion hcd in r..oLnG mBinhired
in . bank or any ofio fillnciol in$irution
or, in lhe casc of a Eeivrblc,
coopcisatio! lnd n duc thc jldemcnr

Ncv. R.v. s6i 821.090(l)G) Thc panrcuhr Nevada exemprion a

definc $e *cnpr propcny rs an'inrcrcn in disposable eaniigs up ro a.e4ain dollar

anounr. Ralhei, rhe erorprion pmvi&s rhar scvcnry'nvcpcrccnt ofrhcdisposable

enings d..xempt. App.llans claimcdrhosccanjngr as cxcnpr and no on. rimcly

obj{r.n. Arrhar poilr, scvc.l_v-fivc poclr of rhe compcns.tion m.inuincd in rhe b$k

accouF pa$cdoutof rhe.sratcro ADpcllanb. Appellanb rhcreforc canno( $Ea d.im

underS ]62(l) rorlriold on orrhc auromsli. esy undc!S r62(a)(3) rorw€lls F so

.rcrcisjn8 control over !oreth''8 r ha( no lonSqws csiale pop.ny.

E'cn rfrhc Coun 6 iDcord an,l Srhwobrnd Cebhen

$L a plausible injury IfAppcllmb had !n iltres( ineshrc propcny, lhcy had !o nghl lo

pos$ or conrrcl d. achal ̂sds in 0ic 6rarc unril lhci ioreGtwas ldminisreed and

disribured b $em in soEe tlrshion, lirher(hrough rhe rtuscct ageen

ordcrofth.coun, or rhc closin3 of$c ca*. APpcllanbd.nolollcgcanyoflheeerhings

occuredwnich sould hlvc anrirlcd rhem ro!n afordblc rignr blhc flnds such rnd

w.lh Fligo violarcd tnc auromaric $ay. App.llana h.d 'o imcdiarc n8hl roPo$c*rh.

fd.ds or acca$ tlr. acaounrs absent Ihe rruieet agrceEc and Appellanb rhus corld nor

have bte. injured by Wolh F rgd s hold on dr tunds, as discus.d abov..
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Finally,evcnif rhcCoudisIncon claboutrllolnsabov.conclusions rhcCoun

ruy rffim rhc baniopby coun on any basis suppoded bv thc rccord Eve.itappdlmc

cooldalloeca plausible iniury, Wclh FrSo did nor vDlarc rhe luromatic iav unds

i r62(a)(l) d inancroflaw. Abiikdoesnotexercisecontolov.rP@penvofrhcesbre

wirhin rhe neani.g orl362(a)(l)*hcn n rciuses or tail o pE.lod on irsconlFctudl

ob l igar ion !opay l ieow.dof rheaccoun l r  Shmbl5 l6US.ar? l  Thccdrcnr ion$da

bank cxsctB contorov.r sratc prdpdy.-

m'!n Dc aruadlc r a odn\ rc( \J ' corJ{co or nonev belone rB 'o
rhid.bs{roi :nd hclo 0, rh( b rL Inlrr,hosLvcr,ir.onlnFol
noLh 'dsho re  o f  k$  rhan  a  p ro  se ropay , roh rh .ban rh rnc
deDo,.io', add lrhe ba'rrtl kapoED kr $'o pry +s! nc lnerl
;fi ;g;ii,";.*'"; 

"r l,h'. d.tjb".l prcp-.rD ndr rn cioci,inB nr
.onmloverir. bdr mer. y s Erusd b ac.om n pmmtr.

lll (jlremal cirario.s oolreo.! w.rh rarso rhor.Inc did nor viorae ! 163(ax3) bv

rcfuring o perlbm o! !s p'onN.

For all ofthc reasons cxp.o$ed ab0!c, APPell.ns also canno! darc ! pladlibl'

mitlemenlrcrclicfuldgl1 U.S.c l r05(a). PuEuanl16$ 105(a)'heb.nknprcvcoun

''nay k$e .ny ordct. procas, oljudgnenr rh.r is nccc$ary ot appopridlc ro carry our rhc

pnvisionsofrhis rnh.' Becalse Appcllanh cannor allege an injurv, ot al(marivelv

I Ths Cdun .xp($6 r o opifl on on whdher w.]k ljsso vioratql irs ohovtr obliSdiotrs

" !!3!e 8!q eM!d!_LEd!!4 r35 U s ee, r0r (1q66) ( rhc rclrtronship otbo* ad
*-r. t"t'*t*t.' -a-.at'* fouidcd upon.oddd )i h c Bakt6fie1d wssb' Ahbul'gnca

b ; .  r ,  F  rd  r r . , .  r rad , " r , ' ,  i oe i  r ' 3 )  o  
"$ , k  

s ro  r  nb  -  d
*^ "d "d . . -d ' t , "a . ' aa "
dil$ror re'ves a coitacr chim i$ins rhe banl lo i aorou 'qurl I
r ml(ru ciotron o nrJrr; lr k Bctr;'n qoI ro '?ic lar 'arhcr' loodrr'
md hr d.mpd 6.ch roev b.r.m; li. p.p.i or'h. b"' ' 

" "' 
b'"r d{or4'f-drbrorot

., . do-i;, b' , r anud icP.',cd
s R. i r,F-. D c.r ,o jttue6ro p'rromr\'oi i'd

bc@usftcdtbF.isiibrnknpty,$dmaybcrbrcehofcoiri&tbunnnorstreisci*otcontdl



bccause Wclls Faryo did .or violat ar), provision oa lhe bankrprcy .ode fo! ahich

App.llantshavcsandin8 ro suc, Appelhnh ahooannot shre a crain undcrS 105(:).

rv. coNclusroN
Appellan$.ilhercrinor.ll.ge m injury d..an@r atlege Wcrrs Fago viot.red

&cauromdic aray in 1l u.s c $ 162{a)(l). rhedeckionofrhebankruplcycoun

dhmissinBrhciradvcBaryacrioi wirh prcjudicc is thdcforc AFFIRMED
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